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STATEMENT OF THE CASE 
Nature of the Case 
Kenton Ian Wilcox appeals from the district court's order denying his petition for 
post-conviction relief. Mr. Wilcox's claim concerning the failure to file an appeal went to 
an evidentiary hearing, where the district court concluded that Mr. Wilcox was 
adequately consulted about filing an appeal, and that, assuming deficient performance, 
Mr. Wilcox could not establish prejudice. Because counsel never informed Mr. Wilcox 
that he had a right to appeal regardless of counsel's opinion of the merits of the appeal, 
Mr. Wilcox asserts that he received ineffective assistance of counsel. 
Statement of the Facts and Course of Proceedings 
The statement of the facts and course of proceedings were previously articulated 
in Mr. Wilcox's Appellant's Brief. They need not be repeated in this Reply Brief, but are 
incorporated herein by reference thereto. 
1 
ISSUE 
Did the district court err when it denied Mr. Wilcox's petition for post-conviction relief? 
2 
ARGUMENT 
The District Court Erred When It Denied Mr. Wilcox's Petition For Post-Conviction Relief 
A. Introduction 
Mr. Wilcox asserts that he demonstrated both deficient performance and 
prejudice at the evidentiary hearing, and that the district court erred by denying his 
petition for post-conviction relief. 
B. The District Court Erred When It Denied Mr. Wilcox's Petition For Post-
Conviction Relief 
It is well established that, "[t]he decision whether to prosecute an appeal rests 
with the defendant." Mata v. State, 124 Idaho 588, 593 (Ct App. 1993). Because of 
this, the United States Supreme Court has recognized that counsel has a duty to 
consult with a defendant about an appeal when there is either reason to believe that a 
rational defendant would want an appeal, or that the defendant reasonably 
demonstrated to counsel that he was interested in appeal. Roe v. Flores-Ortega, 528 
U.S. 470, 480 (2000). As set forth in the Appellant's Brief, Mr. Wilcox communicated his 
desire to appeal to his attorney; he specifically drove to his attorney's office to discuss 
what would happen after his conviction. 
This is not a case where there was a specific demand by Mr. Wilcox that his 
attorney file an appeal, nor is it a case where no consultation of any kind occurred. 
Rather, Mr. Wilcox alleges that the consultation was inadequate because he was not 
informed of a basic - and critically important - fact: that he had a right to appeal and 
that he could direct his attorney to file that appeal if he so wished. The district court 
made such a finding. (R., p.168). This Court should hold that the failure to 
3 
communicate such a basic fact to a defendant constitutes deficient performance. The 
Idaho Court of Appeals has already recognized that this fact should be considered when 
determining whether consultation was adequate in Pecone v. State, 135 Idaho 865, 869 
(Ct. App. 2001 ). In Pecone, the Court of Appeals specifically found that counsel 
informed his client that he had a right to appeal. Id. Mr. Wilcox was never so informed. 
Because he was not informed of his right to appeal and that he could direct counsel to 
file that appeal, he asserts that he has established both deficient performance, because 
he was not so advised, and prejudiced, because he would have requested an appeal 
had he known he had a right to do so. "Although showing nonfrivolous grounds for 
appeal may give weight to the contention that the defendant would have appealed, a 
defendant's inability to 'specify the points he would raise were his right to appeal 
reinstated' will not foreclose the possibility that he can satisfy the prejudice requirement 
where there are other substantial reasons to believe that he would have appealed. 
Roe, 528 U.S. at 486 (citation omitted). "Rather, we require the defendant to 
demonstrate that, but for counsel's deficient conduct, he would have appealed." Id. 
Mr. Wilcox submits that he made such a showing at the evidentiary hearing and that the 
district court erred by denying his petition for post-conviction relief. 
4 
CONCLUSION 
Mr. Wilcox respectfully requests that this Court vacate the district court's order 
denying his petition for post-conviction relief. 
Y\ 
DATED this 1st day of May, 2012. I 
I # 
i ' 1,.tl' l : } ' I .' l" 
I 
Deputy State Appellate Public Defender 
5 
CERTIFICATE OF MAILING 
I HEREBY CERTIFY that on this 1st day of May, 2012, I served a true and correct 
copy of the foregoing APPELLANT'S REPLY BRIEF, by causing to be placed a copy 
thereof in the U.S. Mail, addressed to: 
KENTON IAN WILCOX 
INMATE #91632 
ICC 
PO BOX 70010 
BOISE ID 83707 
JOHN K BUTLER 
DISTRICT COURT JUDGE 
E-MAILED BRI 
DAVID W HALEY 
MINIDOKA COUNTY PUBLIC DEFENDER 
E-MAILED BRI 
KENNETH K. JORGENSEN 
DEPUTY ATTORNEY GENERAL 
CRIMINAL DIVISION 
P.O. BOX 83720 
BOISE, ID 83720-0010 
Hand delivered to Attorney General's mailbox at Supreme Court. 
JMC/eas 
EVAN A SMITH 
Administrative Assistant 
6 
